
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/KZN/576/00 
 

In the complaint between: 
 
R Bhartu            Complainant 
 
and            
 
  
Metal and Engineering Industries Permanent    Respondent 

Disability Scheme  

 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE 
PENSION FUNDS ACT OF 1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator relating to 

the fund’s repudiation of the complainant’s claim for a disability benefit. No 

hearings were conducted and therefore in determining this matter, I have 

relied on the documentary evidence and the investigation conducted, under 

my supervision, by my investigator Lisa Shrosbree. 

 

2. The complainant was employed by Churchyard & Umpleby, a division of 

Steeledale Group Limited, as a machine operator and simultaneously a 

member of the Metal and Engineering Industries Permanent Disability 

Scheme (“the fund”). 

 

3. In or about March 1996, the complainant stopped working on account of 

symptoms of severe headaches. He has not returned to work since then. 

 

4. On 11 September 1996, the complainant applied to the fund for a disability 

benefit in terms of rule 3(2) which reads: 
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A Member who has been Permanently Disabled for an uninterrupted period of six 

complete months shall, subject to the provisions of Rules 4 and 5, become 

entitled to a Permanent Disability Income Benefit equal to: 

 

(i) in the case of a Member who will have completed ten years’ continuous Service 

in the Industries by the time he reaches age 65 

 

(a) if the Member is a monthly-paid Member: 

75% of his Remuneration at the date of his ceasing employment due to 

Permanent Disability, plus any increase declared by the Board in terms 

of Rule 3(5)(i); 

or 

(b) if the Member is a weekly-paid Member:  

75% of 4 1/3 times his Remuneration at the date of his ceasing 

employment due to Permanent Disability, plus any increases declared 

by the Board in terms of Rule 3(5)(i); 

  or 

 

(ii) In the case of a Member who is not referred to in paragraph (i): 

 

(a) if the Member is a monthly-paid Member: 

37.5% of his Remuneration at the date of his ceasing employment due 

to Permanent Disability, plus any increases declared by the Board in 

terms of Rule 3(5)(i); 

 

(b) if the Member is a weekly-paid Member: 

37.5% of 4 1/3 times his Remuneration at the date of his ceasing 

employment due to Permanent Disability, plus any increases declared 

by the Board in terms of Rule 3(5)(i) 

 

where “Permanently Disabled” is defined to mean 

 
a Member becoming permanently disabled or incapacitated and not being able to 

engage in further employment in whatsoever capacity in the Industries.  

 



 3 

5. In terms of rule 3(1)(ii), the Board has the sole discretion to determine 

whether a member is permanently disabled. 

  

6. In support of his application, the complainant submitted a report dated 8 

March 1996 by Dr Girish Modi, a neurologist, and a report dated 12 March 

1996 by Dr Y M Chohan, a general practitioner.  

 

7. Dr Modi’s report reads: 

 
Mr Bhartu has chronic intractable headaches – cenazogenic in nature and of a 

cluster type. (sic) 

All types of Rx have been tried and overall minimum response has been 

obtained. Boarding on medical grounds should be seriously considered and is 

advised as the problem is recurrent and will result if it has not already in poor 

work attendance and performance. (sic) 

 

8. Dr Y M Chohan’s report reads: 

 
This is to certify that I have treated the abovenamed for over 15 (fifteen) years. He 

suffers from severe headaches of unknown origin. He has been fully investigated 

and has had specialist opinion and various different types of treatment. However, 

he seems to be getting attacks more frequently and increased in severity. I would 

recommend that he be medically boarded. 

 

9. The fund also sent the complainant to its own attending neurologist, Dr N 

Shah, for an assessment. Dr Shah’s report dated 16 April 1997 reads in 

part: 
Mr Bhartu has chronic intractable headache of a primary nature. This indicates 

that there is not underlying medically or surgically correctable cause for his 

symptoms. The original headache pattern has been complicated by analgesic 

over use. He now has a syndrome compatible with analgesic rebound headache. 

The patient has chronic paroxysmal hemicrania of possible cervicgenic origin. 

His headache is not to be mistaken with cluster type headache…. 
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The issue regarding permanent disability on the basis of his symptoms is a 

controversial one. I find it difficult to permanently disable a patient on the basis of 

a primary headache. An occupational change or modification of stress factors 

may be provoking or trigger factors for the headache recommended. The patient 

is 36 years of age and I cannot safely guarantee that he has a permanently 

disabling condition based on my clinical findings and the reports provided by the 

previous doctors. 

 

10. On the basis of Dr Shah’s opinion that he could not conclusively state that 

the complainant was permanently disabled, the fund repudiated the 

complainant’s claim in a letter dated 3 June 1997 which reads in part: 

 
We refer to the above and wish to advise that the Scheme’s Medical Advisor has 

declined your claim as he is of the opinion that notwithstanding you having 

proved to be physically incapable of performing your own occupation with 

adequate treatment, task and workplace adaptation you will be able to be 

redeployed in a suitable occupation in the Industries where you will not be a 

danger to yourself and others. 

 

11. In a letter dated 5 September 1997, the Department of Labour on behalf of 

the complainant appealed the fund’s repudiation of his claim. In support of 

the appeal, a medical report dated 28 August 1998 by Dr Neville Raymond, 

a psychiatrist, and a medical report dated 13 September 1996 by Ms S 

Broughton, an occupational therapist, was submitted.  

 

12. Dr Raymond evaluated the complainant on the basis of an investigation 

conducted at Greys Hospital for the period 23 August 1998 to 27 August 

1998. Dr Raymond concludes his brief report as follows: 

 
The most significant findings from these tests included features of: 

Chronic Pain Disorder – Headaches/ Migraines 

Personality Disorder – Paranoid / Antisocial 

Substance abuse - analgesics 
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13. Ms Broughton conducted an evaluation of the complainant’s condition on 13 

September 1996.  During the evaluation Ms Broughton conducted a work 

simulation to determine the effect of the complainant’s headaches on his 

ability to work. The complainant was required to operate a computer game 

that required endurance of a high level of visual cues as well as noise. Ms 

Broughton states in her report as follows: 

 
It was found that Mr Bhartu was able to tolerate only 1 hour of exposure to bright 

visual input before the headache was brought on. This would mean that he would 

be unlikely to tolerate the bright visual input or the noise in his work as an 

operator. 

 

Information was obtained from his previous employers at Courtyard and Umpleby 

in which it was indicated that Mr Bhartu had been on sick leave for 90 days over 

a six month period. When he did make it for work he often went off early as he 

was unable to complete more than about four hours work. He apparently had 

also experienced a blackout at work and it was felt that he presented a danger to 

himself and other workers in the work place. When he did experience a 

headache he was unable to complete his tasks.  

 

It seems that Mr Bhartu is experiencing frequent headaches that are resulting in 

his inability to continue with his current position as an operator. He has been 

affected in terms of poor work endurance and poor tolerance for noise and visual 

stimuli. He also appears to have been affected socially and emotionally in that his 

headaches make him intolerant and short tempered. The headaches also appear 

to have affected his general daily living and have resulted in problems with his 

family relationships. 

 

It is recommended that Mr Bhartu be medically boarded on the ground that he 

has been rendered unable to continue with his present occupation. The nature of 

his medical condition has also reduced his ability to train in another field and he 

would be unable to study further due to his poor concentration and inability to 

read for extended periods. 
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14. However the fund repudiated the complainant’s claim for a second time in a 

letter dated 25 November 1997 which reads in part: 

 
…we regret to advise that the Scheme Medical Advisor as well as the Trustees of 

this Scheme have declined your claim as they are of the opinion that all the 

medicals reports conclude that there is not objective evidence of any cause of 

headaches. With workplace adaptation and possible task adjustment to avoid 

noise and flashing lights you could continue to be gainfully redeployed in the 

Industry. 

 

15. This forms the basis of the complaint. The complainant contends that his 

headaches prevent him from working at all and that he accordingly qualifies 

for a disability benefit.  

 

16. The question for determination is whether the complainant’s headaches 

render him permanently disabled or incapacitated and not being able to 

engage in further employment in whatsoever capacity in the Industries.  

 

17. The fund bases its decision to decline the complainant’s claim on the basis 

of Dr Shah’s statement that he finds it difficult to permanently disable a 

patient on the basis of a primary headache.  

 

18. However the weight of the medical opinion (that of the complainant’s 

neurologists, medical practitioner and occupational therapist, namely Dr 

Modi, Dr Chohan and Ms Broughton) is that the complainant is not able to 

continue working on account of his condition. Yet the fund appears not to 

have considered this evidence on the grounds that no explanation of the 

cause of the complainant’s symptoms was given.  

 

19. However, at the end of the day, irrespective of whether or not the 

complainant’s condition can be explained neurologically, the decision which 

the Board is required to make is whether the complainant is permanently 
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disabled to engage in further employment in the industries and the fact that 

the weight of the medical evidence answers this in the affirmative should 

have been a highly relevant consideration in the Board’s decision-making 

process. 

 

20. The evidence clearly shows that the complainant’s headaches have 

severely affected his ability to function normally especially in the work place. 

Ms Broughton obtained information from the complainant’s previous 

employer that before the complainant left his employ, he was sick for 90 

days over a six-month period. Furthermore when he did make it for work he 

was unable to complete more than about four hours work and with the onset 

of a headache, he was unable to carry out his duties. 

 

21. Furthermore that the complainant is not exaggerating his symptoms is 

revealed by the fact that the complainant has endured his symptoms for 

over fifteen years and taken analgesics during this extended period to 

relieve the pain. According to Dr Chohan, analgesic over use has resulted in 

the complication of the complainant’s symptoms. It is doubtful that the 

complainant would have taken to analgesics to that extent and for such a 

prolonged period of time if he only experienced a mild degree of pain. 

Furthermore Dr Raymond’s evidence which was based on a four-day 

observation period of the complainant in hospital that the complainant 

suffers from chronic pain disorder further confirms that the complainant’s 

condition is severe. In addition the fact that the complainant’s headaches 

sometimes caused him to blackout at work reveal their degree of 

seriousness. 

 

22. The permanence of the complainant’s condition is revealed by the fact that 

he has endured the headaches for over 15 years. Also it would appear that 

his condition is not curable since his doctors all state that none of the 
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treatment they have prescribed has provided any kind of relief for the 

complainant. 

 

23. Furthermore the probabilities are that the complainant is not only prevented 

from pursing his own occupation as a machine operator but also any other 

occupation. This is because firstly (according to Ms Broughton) the 

complainant’s condition has reduced his ability to train in another field or to 

study further due to his poor concentration and inability to read for extended 

periods.  Also the experience of severe and ongoing headaches would 

render the average person incapable of working in any capacity. 

 

24. Dr Shah in his report states that the complainant’s headaches may be 

triggered by stress factors and that an occupational change or modification 

may alleviate his problem. However the complainant no longer works and 

yet his condition has not improved, refutes this. 

 

25. In light of the above, I am satisfied that the weight of the medical evidence 

proves that the complainant’s condition renders him permanently disabled 

or incapacitated to engage in further employment in whatsoever capacity in 

the Industries.  

 

26. However as stated, there has been no oral hearing in this matter. Therefore 

the parties should be given a further opportunity to advance additional 

submissions and evidence in relation to the findings in this preliminary 

determination. 

 

27. I accordingly issue a rule nisi in terms of which the parties are called upon to 

show cause, if any, within 14 days of this preliminary determination, why the 

following final order should not be granted: 
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The respondent is directed to pay the complainant the disability 

benefit in terms of rule 7 together with interest thereon at the rate 

prescribed by section 2 of the Prescribed Rate of Interest Act from 

31 March 1996 to date of payment. 

 

 

DATED at CAPE TOWN this 1st day of AUGUST 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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